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The Cost of Not Settling a Lawsuit

By JONATHAN D. GLATER

Note to victims of accidents, medical
malpractice, broken contracts and the like:
When you sue, make a deal.

That is the clear lesson of a soon-to-be-
released study of civil lawsuits that has
found that most of the plaintiffs who de-
cided to pass up a settlement offer and
went to trial ended up getting less money
than if they had taken that offer.

“The lesson for plaintiffs is, in the vast
majority of cases, they are perceiving the
defendant’s offer to be half a loaf when in
fact it is an entire loaf or more,” said Ran-
dall L. Kiser, a co-author of the study and
principal analyst at DecisionSet, a consult-
ing firm that advises clients on litigation
decisions.

Defendants made the wrong decision by
proceeding to trial far less often, in 24 per-
cent of cases, according to the -study;
plaintiffs were wrong in 61 percent of
cases. In just 15 percent of cases, both

sides were right to go to trial — meaning
that the defendant paid less than the plain-
tiff had wanted but the plaintiff got more
than the defendant had offered.

The vast majority of cases do settle —
from 80 to 92 percent by some estimates,
Mr. Kiser said — and there is no way to
know whether either side in those cases
could have done better at trial. But the
findings, based on a study of 2,054 cases
that went to trial from 2002 to 2005, raise
provocative questions about how lawyers
and clients make decisions, the quality of
legal advice and lawyers’ motives.

Critics of the profession have long ar-
gued that lawyers have an incentive to try
to collect fees that are contingent on win-
ning in court or simply to bill for all the
hours required to prepare and go to trial.

“What I would want them to look at was
whether or not the lawyers had a strong fi-
nancial incentive to go to trial,” said Cristi-
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Avoid a trial, Randall Kiser advises.

Settle or Go to Trial? Many Choose Badly
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na C. Arguedas, a criminal de-
{fense lawyer in Berkeley, Calif.,
when told of the study. “I'm not
suggesting the answer, because I
don’t know, but that would be my
question.”

The study, which is to be pub-
hished in the September issue of
the Journal of Empirical Legal
Studies, does not directly answer
Ms. Arguedas, but it does find
that the mistakes were made
more often in cases in which Jaw-
yers are typically paid a share of
whatever is won at trial.

On average, getting it wrong
cost plaintiffs at about $43,000.
the total could be more because
information on legal costs was
not available in every case. For
defendants, who were less often
wrong ahout going to trial, the
cost was much greater: $11 mil-
fron

‘Most of the time, one of the
parties has made some kind of
miscalculation or inistake,” said
Jeffrey J. Rachlinski, a law pro-
fessor at Cornell who has studied
how lawyers and clients decide to
20 (0 trial and who is co-editor of
the journal. “The mteresting
thing about it is the ervors the de-
fendants make are much more
costly.”

The study’s authors have ana-
iyzed some data from New York
and, after a review of 554 state
court trials in 2005, have found
parties to ]Jawsuits making the

wrong decision at comparable
rates.

The findings suggest that law-
yers may not be explaining the
odds to their clients — or that cli-
ents are not listening to their law-
yers.

“It’s entirely possible that the
attorneys are not giving ade-
quate advice,” said Mr. Kiser,
who is also a lawyer but is not

Plaintiffs lost an
average of $43,000 by
keeping up the fight.

practicing. “An attorney could
advise a client that they have a
strong defense to enforcement of
a contract, but that is not the
same thing as forecasting what
the likely outcome at trial would
be.”

As part of the study, which is
the biggest of its kind to date, the
authors surveyed trial outcomes
over 40 years until 2004. They
found that over time, poor deci-
sions to go to trial have actually
become more frequent.

“It’s peculiar if any field is not
improving its performance over a
40-vear period,” Mr. Kiser said.
“That’s a troubling finding.”

Law schools do not teach how
to handicap trials, nor do they

help develop the important skill
of telling a client that a case is not
a winner. Clients do not like to
hear such news.

“Most clients think they are
completely right,” Michael Shep-
ard, a lawyer at Heller Ehrman in
San Francisco. A good lawyer has
to be able to tell clients that a
judge or jury might see them dif-
ferently, he continued. “Part of it
is judgment and part of it is diplo-
macy.”

Several lawyers were dismis-
sive of the study, noting that the
statistics mean nothing when
contemplating a particular case,
with its specific facts and legal is-
sues, before a specific judge.
They stressed the importance of
alawyer's experience.

But the study tried to account
for that possibility and found that
factors like the years of experi-
‘ence, rank of a lawyer’s law
school and the size of a law firm
were less helpful in predicting
the decision to go to trial. More
significant was the type of case.

For example, poor decisions by
plaintiffs to go to trial “are asso-
ciated with cases mn which con-
tingency fee arrangements are
common,” according to the re-
port. “On the defense side, high
error rates are noted In cases
where insurance coverage is gen-
erally unavailable.”

The findings are consistent
with research on human behav-
1or and rvesponses to risk, said
Martin A. Asher, an economist at

The Cost of Geing to Trial

A study of lawsuits in California found that lawyers and clients
in civil cases often decide to go to trial when they would have
been much better off settling. The study looks at cases In
which a settlement was considered, but rejected in favor of

arbitration or trial

COST OF REJECTING A SETTLEMENT ...

The amount that was lost when a hetter settlement offer was rejected.

... FOR A PLAINTIFF
(6% OF CASES)

Average offers and awards:
IN PRE-TRIAL PHASE

Plaintiff demands
$565.800

.. FOR A DEFENDANT
(24% OF CASES)

Plaintiff demands

$770,900
AFTER TRIAL

Difference between

rejected offer and
tinal award

-$43,000

Defendan! offers F'ﬂa} award
$48 700 to plaintitf
et e i} ¢ 85700

Source: Journal of Empincal Legs! Studies

the University of Pennsylvania
and a co-author. For example,
psychologists have found that
people are more averse to taking
arisk when they are expecting to
gain something, and more willing
to take a risk when they have
something to lose.

“If you approach a class of stu-

dents and say, I'll either write
you a check for $200, or we can
flip & coin and I will pay you noth-
tng or $500,” most students will
take the $200 rather than risk get-
ting nothing, Mr. Asher said.

But reverse the situation, so
that students have to write the
check, and they will choose to flip

Defendant offers <
$222,400

Final award
1o plamtiff
$1.8 mitlion

§ Difference between
rejected offer and
inal award

B $1,140,000
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the coin, risking a bigger foss be-
cause they hope te pay nothing at
all, he continued. “They’il lake
the gamble.”

The third co-author of the
study was Blakeley B. McShane,
a graduate student at the Whar-
ton School of the University of
Pennsylvania.



